AtalASTerm, Part 89, of the Supreme

Court of the State of New York, held for the
County of Richmond, at 360 Adams St.

Brooklyn, New York on the 22 day of January 2014.

HON. WAYNE P. SAITTA, JSC

PACK IT AWAY STORAGE SYSTEMS, INC.,,
(BLOCK 1129, LOT 39) Index No. 1686/2012

Claimant, DECISION AND ORDER
-against-
NEW YORK STATE URBAN DEVELOPMENT
CORPORATION, D/B/A EMPIRE STATE
DEVELOPMENT CORPORATION,

Condemnor.

Condemnor, NEW YORK STATE URBAN DEVELOPMENT CORPORATION,
D/B/A EMPIRE STATE DEVELOPMENT CORPORATION, (hereinafter "ESDC") moves
for leaveto rearguethis Court'sdecision dated August 9, 2013, and order dated
September 5 2013, which denied Condemnor's motion to strike the fixture claim of
Claimant, PACK IT AWAY STORAGE SYSTEMS, INC., (hereafter "PACK IT AWAY"),
and Claimant PACK IT AWAY"'scrossmation for an order directing ESDC to filea Note
of Issueand Certificate of Readinessfor Trial.

Upon reading the Notice of Motion, dated November 1, 2013, and the Affidavit of
Robert Von Ancken, dated November 1, 2013, and the Affirmation in Support of Charles
S.Webb 111, Esg., of Berger & Webb LLP, attorneysfor Condemnor, dated November 1,

2013, the exhibits and appendix of documents annexed thereto; the Notice of Cross-



Motion dated November 12 2013, and the Affirmation of Joshua H. Rikon Esg., of
Goldstein, Rikon, Rikon, and Houghton, PC, attorneysfor PACK IT AWAY, dated
November 12 2013, and the exhibits annexed thereto; the Affirmation in Further
Support of CharlesWebb |11 Esg., dated December 11, 2013; the Affirmation in Reply of
Michael Rikon Esq., dated December 13, 2013, and the exhibits annexed thereto, and
after argument of counsel on December 19, 2013 and due deliberation thereon; ESDC's
motion to reargueisdenied and Claimants Cross-Motion to Strikeisgranted in part

for the reasons set forth below.

ESDC arguesthat the Court erred in denying itsmotion to strike the fixture claim
because the value of thefixtureswasincluded in this Court'saward for the value of the
fee award to the owner of the property, in the case of MK v New York State Urban
Development Corporation  Index No. 1688/2012, and the Condemnor can not be made
to pay for the samefixturestwice.

As of the vesting date, which wasMarch 1, 2010, PJK Realty Corp. wasthe
owner of the property, and PACK IT AWAY operated a self storagefacility at the
property. PJK filed afeeclaim and after trial, thisCourt determined the value of the fee
to be $5,134,000.

ESDC argued that PACK IT AWAY'sfixture claim should be stricken because
PACK IT AWAY and PJK arerelated corporationswhich ran the property and the
storagefacility asa single operation, and that because the Court valued the property asa
storagefacility, the value of the fixtureswas already included in the fee award to PJK.

The Court held that whether PIJK and PACK IT AWAY wererelated was not the

determinativeissue, becauseif even if they were, they would still be entitled to an award

-



for both the fee and the fixtur es because the fixtur es wer e consistent with the highest
and best use of the property. The material issue was whether the Court included value
of thefixturesin the determination of the value of thefeein theaward to PJIK REALTY
CORP. The Court held that PACK IT AWAY'sfixture claim should not be dismissed
because the fee award to PJK did not include the value of the fixtures.

In itsmotion to reargue ESDC submits an affidavit of itsappraiser Robert Von
Ancken in which he statesthat he valued the subject property as an operating self
storage facility and as such hisvaluation included the fixtures necessary for that
businessincluding the storage unitsand lighting.

Claimant cross movesto strike Von Ancken's affidavit, and parts of the
affirmation of CharlesWebb |11 Esg., on the groundsthat evidence which was not part
of the original moving papers, isimproper on a motion to reargue. Claimant further
arguesthat even werethe Court to consider the motion oneto renew, the affidavit
should still be stricken becauseit isevidence that wasin ESDC's possession at thetime
they made thefirst motion.

The cross-motion should be granted asto Von Ancken's affidavit asit did not
merely flesh out of facts presented in theinitial motion, as contended by ESDC, but
included new evidence. Von Ancken assertsin his affidavit that heincluded the value of
thefixturesin hisvaluation of the fee. However, the affidavit was not included in the
original motion to strike thefixture claim. Also, paragraph 13 and footnote of the Webb
affirmation which include evidence not in the record such as4 should be stricken.

Condemnor's contention that it only learned at the oral argument of the motion

to strike that the Court mistakenly believed that Von Ancken included thefixturesin his
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income capitalization analysis and not his comparable sales analysisis misplaced. First,
the Court did not conclude that Von Ancken included the value of the fixturesin his
income capitalization approach. The Court rejected that approach asunreliable, in this.
case, for lack of sufficient data, so it never reached theissue of whether fixtureswere
included in that approach. The Court merely questioned Condemnor's counsel asto his
assertion that it did not matter which approach was used.

The Court noted in itsoriginal decision that the sales comparison approach was
based on squar e footage rather than number of storage units. Von Ancken pointsout in
his affidavit that self storage facilitiesare not valued based on number of units because
of the varying mixeson unit sizesin different facilities. The Court does not disagree with
avaluation based on squar e footage, however, the nature of square footage as a indicator
of valueissuch that it does not necessarily incorporatefixturesin itsvaluation.  L.B.
Qil Co. Inc., v State of New York, 81 AD2d 856, 438 NY S2d 862 (2' Dept 1981).

Second, Von Ancken never stated in either histestimony at trial or in his
appraisal report that hisvaluation of the fee included the fixtures.

In essence, Condemnor arguesthat it isimplicit in hisvaluation because he
valued the property asan operating self storage facility. Although Von Ancken claimsin
his affidavit that hisreport containsa detailed description of the fixtures, neither his
appraisal report nor histrial testimony liststhe fixtures other than to state the number
of storage units. Therecord in thefeetrial issilent asto what fixtureswerein the
building at vesting, or what their sound value was.

Further, although the compar able sales wer e also of operating self storage

facilities, there was no evidence of any comparisons of thefixturesin them, or any
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adjustments made to account for differencesin the value of the fixturesin each property.

Von Ancken made adjustmentsfor differencesin the comparable sales but none
dealt with fixtures of any the properties. The adjustments were made for market
conditions, location, age/condition, functional utility, building height, and | CI P tax
exemptions.

Von Ancken applied a 15% downward adjustment to comparable sales 1,2,and 4
for the age/condition of the comparable buildings, which wer e recently constructed or
renovated. The explanation of the age/condition adjustmentsincluded in the appraisal
does not discussthe age or condition of the fixtures of the subject property or any of the
compar ables. The explanation of thisadjustment for sales 1 mentions only that the
facility wasrecently renovated. The discussion asto sales 2 was based on an exterior
inspection of the building and ther efore could not have compared the fixtures. The
explanation for the adjustment of sales4 only statesthat the facility wasrecently
constructed at the time of salesand does not describe or compar e thefixtures.

The adjustmentsfor functional utility were based primarily on thefact that the
subject property was not climate controlled and lacked a passenger elevator. However,
while a building air conditioning system, and a passenger elevator affect thevalue of a
property used as a self storage facility, they are not fixtures, but part of the building.

The appraisal indicates that the adjustment for functional utility was also based
on the modern design of the compar ables. However, the appraisal does not describethe
moder n design, mor e specifically than increased density and superior layout. Whilea

superior layout of unitsincreasesthe value of a property, the layout of unitsreferstothe



placement of the unitsnot thefixtures. The appraiser's explanation of the functional
utility adjustment does not discuss any of thefixturesor their value.

Based on the evidence that was presented at trial the Court did not include any
consideration of the fixturesin determining the value of the fee because it had no
evidence about thefixturesor their value beforeit.

Condemnor wasawareat thetime of thetrial of PJK'sfee clairh that therewas a
separate claim for the fixtures. Condemnor can not remain silent during thetrial asto
the nature and value of thefixturesin the subject property and compar able sales, and
afterwards argue essentially, that it goes without saying that the value of the fixtureswas
included in the valuation of the fee.

For thesereasonseven if the Court wereto consider Von Ancken's affidavit it
would still have to deny the motion to reargue.

WHEREFORE, ESDC's motion for permission to reargue this Courts dedsion of
August 9, 2013 and Order dated September 5, 2013 18 denied; and PACK IT AWAY%
cross-motion isgranted to the extent of striking the Von Ancken affidavit dated
November 1, 2013, and paragraph 13 and footnote four of the Webb affirmation dated
November 1, 2013. This constitutesthe decision and order of this Court.

Dated: Brooklyn, New York
January 22, 2014

Pa. WAYNE R SAITTA
JAC
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